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NationEnlvironme PoHey Ac Scope o f
Analysis i fCorps Permitting Actiohsth& inth
Ci r cu-i A Legal Analysis

CECC-ZA 9 July 2007

Introduction to NEPA Scope ofAnalVSiiDeterminations

Section404 of theClean WaterAct(CWA) authorizes theCorps of Engineers (Corps) toissue
permits for the"discharge of dredged orfill material"intowatersof theUnited States.33 U.S.C.
§§ 1344, 1362. Section 10 of theRivers and Harbors Appropriations Actof 1899 (R & H Act)
authorizes theCorps toissue permitsfor theconstructionor modification of structuresn
navigable waters,or theaccomplishmentofany otherwork affecting thecourse, location,
condition, or physical capacity of navigable waters. 33 U.5.C. §403. Section9 of theR & H
Actauthorizes theCorps toapprove plans for dams or dikes thatwould span a navigable
waterway. 33 U.S.C.§401. Section103 of theMarine ProtectionResearch, and Sanctuaries
Actof 1972, asamemded,authorizes theCorps to permit theocean disposal of dredged material.
33 U.S.C. § 1413.

In evaluating permit applications under theseregulatoryauthorities, theCorps mustcomply with
theNational EnvironmentalPolicy Act(NEPA). 42 U.S.C. §4321 etseq. NEPA requires
Federal agencies toanalyze theenvironmentalimpactsof "Federal actions” and toprepare an
EnvironmentallmpactStatemen(E!S) for any majorFederal action "significantly affecting the
quality of thehumanenvironment.” 42 U.S.C. § 4332(2)(C).

The NEPA regulationspromulgatedby thePresident’'s Council on Environmental Quality (CEQ)
explain thattheterm'" Major Federal action’includesactions witheffectsthatmay be majorand
which are potentiallysubject toFederalcontrolandresponsibility.” 33 C.F.R. § 1508.18. The
CEQ regulations define theterm”Federal action” throughillustrationbyidentifying four
categories of activity: adoption of official policy; adoptionof formal plans; adoption of

programs; and approval of specific projects. 1d.

Forpurposes of theCorps regulatoryprogram, thedefinition of theNEPA "Federal action”is
relatively straightforward. The categorypertaining totheapproval of specific; prRI€ECrIsy ghfSses
of KHee¥ps! HetfuRa UePs AR ed NP RIt FederdPat FiBP 4 SPReh8 ot akenby theCorpsin

eitherissuing or denying thepermit pursuanttoone of theCorpsregulatoryauthorities.

T ITHE COrps CIvVIT WorksS NEP A Tegulation con firmsthis factreferringto™ . . .the proposed Federal action (pennit
issuance). "See 33 C.F.RAppendix B, Paragraph 9(b)(5)(a).
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The CEQ regulations "encourage [agencies] topublish explanatoryguidance for these
regulationsand theirown procedures,” 33 C.F.R. § 1507.3, and theCorps has done thisin
issuing 33 C.F.R. Part325implementing NEPA.

In thecase of theCorps of Engineers’ regulatoryprogram, thespecific activity requiring
authorizationby a Corps permit (forexample, thedischarge of dredged or fill materialintoa
waterof theUnited Statespr theplacementofastructurén a navigable water)may, at times, be
merely onecomponentofalarger projectinvolving upland activities taking place beyond the
limits of a particular jurisdictional water. Insuch circumstances, thequestion arises as towhat
"scope of analysis” theCorps willadopt togovernits NEPA review. Thispaper provides
guidance on thisissue in view of theNinth Circuit's recentruling in Save our Sonoran, Inc. v.
Flowersl 408 F.3d 1113 (9thCir. 2005) and otherrelevantcase law within theNinth Circuit.

The determinationof whatis theappropriate scope of analysis togovern theCorps' permit

review and decision is guided byothgframfix NE&R et fpEEdAveeaWiat ider agr pim -t Bee
SSobeoRa Pk I hAPIpanedis Betivity requiring a [Corps] permit and thoseportionsof theen tire
projectover which theGovernmenthas sufficient controland responsibility towarrantFederal
review.” 33 C.F.R.,Part325, Appendix B paragraph 7.b. (1). This requirementis discussed in
Appendix B andis illustratedby several examples thatecognize thain somecircumstancesthe
Corps' NEPA scope of analysis may be expanded beyond thelimits of the Corps'regulatory
jurisdiction (e.g., the"watersof theU.S.") toaddress upland portionsof thelarger project. As a
general rule, theCorps extendsitsscope of analysis beyond thejurisdictional waterswhere the
environmentalconsequences of a larger project may be considered theproductsofeither the 4
Corps permit actionor theCorps permit actionin conjunctionwith otherFederalinvolvement.

Upon occasion, parties have challenged theadequacy of theCorps’ NEPA documentation
underlying permit decisions, asserting thatthescope of analysis undertakenby theCorps was
impermissibly narrow. These challenges typically have contendedthattheCorps mustexpandits
NEPA review toevaluatetheeffectsof portionsof theoverall projectthatie outside the
particular watersthatare subjecttoCorps’ jurisdiction. Sometimes itis argued thattheCorps
NEPA analysis mustaddress theeffectsof theentireupland activity, notwithstanding hefact
thattheCorpsinvolvementin theentireprojectis limited totheapprovalby permit of some
activityassociated with thelarger projectoccurring in jurisdictional waters. Insuch
circumstances, theissue of whatis theproper scope of analysis is crucial tothefulfiliment of the
agency's obligations under NEPA.

Before theNinth Circuit Courtof Appeals, thesechallenges seeking toexpand thescope of
analysis of theCorps’ NEPA evaluation of permit applications have usually - althoughnot
invariably - failed. Sometimes thesechallenges haveincluded theargument - now rejectedby

2 The Corps NEPA regulations governingthe reguiatoryprogram were referredto the Council on Environmental
Quatity (CEQr pursuantto420-37€C. § 7609(b). On June 8, 1987, the CEQ approved the regulationssubject to
severalproposed modifications. See 52 Fed. Reg. 22518, 22520-22 (1987). On February 3, 1988, the Corps revised
and publishedthe regulationsafteradopting CEQ's proposais.

3 These examplesare offeredforil lustrativepurposes only. Regulatorypersonnel must evaluatethe factsofeach
case individual |l yto determine whether other indicia of Federalcontroland responsibilityexist that wouldwarrant
broadening the NEPA scope of analysisbeyond the specific activity requiring a Corps permit.
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many of theU.S. Circuit Courtsof Appeal and by theU.S. Supreme Court - thatll effectsthat
would nothave been generated”"butfor” thegrantof theFederal permit mustbe encompassed
within theNEPA analysis. The Ninth Circuit has drawn a distinction betweentheeffectsof
activities thatare merely made possible by theCorps permit - the'butfor” effects- versus the
effectsthatare moredirectly physically caused by activities within jurisdictional waters. Itis
only thelat terffectsthatmust beincluded within theCorps' NEPA evaluationin every
instance.

The 2005 Save our Sonorancaseis of significance becauseitis thefirst Ninth Circuit Courtof

Appeals decision tohold thattheCorps was required toexpandits NEPA scope of analysis to
encompassnotjust theactivityrequiring theCorps permit (in thisinstance, thedischarge of fill
material) butalso theentire upland development. Despite a resultfinding thattheentire overall
project mustbeincluded in thescope of analysis, theopinion did notoverrule or modify any pre-
existing case law, andin factaffimed thevalidity and applicability of Appendix B. The Ninth
Circuit applied thestandardsin Appendix B tothehighly unique factspresentedby theSave our
Sonorancase and found thattheyrequired thattheentire overall projectbeincluded in thescope
of analysis. The permit applicant in theSave our Sonoran case had proposed tofill portionsof
numerous "braided washes”" - or beds ofintermittens$treams- toprovideroad and utility
crossings, pad fill, drainage, and thelike, as partof a majorresidential development. The Save
our Sonoran panel found thatthefactsof thatase presentedaninextricable interconnection
betweenthepermit tedactivities and theirlocationson theone hand, and thebalance of the
residential developmentprojecton theother,because the braided washes were interspersed

throughoutthedevelopmentsite "like lines throughgraph paper.” 1d. at1122. Because any
developmentof thissite wouldimpact jurisdictional waters, thecourtconcluded thatin effect,
thewhole of thepropertyfell under theCorps' permittingauthority.ld. In distinguishing its
resultfrom theprior Ninth Circuit cases thathad upheld theCorps' morelimited scope of
analysis, theSave our Sonoranopinion emphasized theunique physical and geographic
characteristics of thedevelopmentproposal before theCourt. I renteringitsruling, thecourt
observed: "The district courtgroundedits conclusion regarding theCorps' broad permit ting
authorityover theprojecton theunigue geographic featuresof thisproperty.Specifically, the
district courtdetermined... thatthewashes are a "dominantfeatureof theland and thato
developmentof thepropertycould occur withoutaffecting thewashes."' 1d. at1123.
Consequently,theprecedential value of thecaseis limited tofactsituationspresentingsimilarly
exceptionalcircumstances.

The Ninth Circuit has repeatedlystatedthatdelineation of an appropriate scope of analysis is not
subject toa universal rule, and thatach factsituation mustbe evaluatedtodetermineif thereis
sufficient Federal controland responsibility over theactivities occurring within and outside of
jurisdictional waterstowarrant broadening thescope of analysis beyond thespecific activity
occurring in jurisdictional watersand requiring a Corps permit. The Corpsshouldcontinueto
apply Appendix B toall cases, and should use precedent- including thain Save our Sonoran-
toguide implementationof Appendix B where theparticular factualcircumstancesare

essentially indistinguishable from theprecedential case's facts. When theCorps applies that
regulation to each specific permit case within theNinth Circuit, thereis every reason to expect
thateasonable determinationsregarding theNEPA scope of analysis will receive deference from
and will be upheld by thecourtss

s See generally Sylvester v. USACE, 882 F.2d 407 (9th Cir. 1989) (Sylvesterll).
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Summary of the Ninth Circuit body of law, existing prior to Save our Sonoran, addressing
the standards and considerations applicable to the NEP A Scope o f analysis o f Corps
permitting actions:’

As aninitial matterntis importanttohighlight thattheNinth Circuit courtshave addressed the
scope of analysis issue in distinct factualset tings. First, theCorps may, on occasion, be
confrontedwit hsituationsin which theactivityrequiring the Corps' permitis merely one
componentofalarger non - Federalipland development.In thesesituations, theCorps and the
Courtsmustidentify as partof theNEPA scope of analysis thespecific activityrequiring a Corps
permit and thoseportionsof theentire project.if any, over which theFederal Governmenthas
sufficient controland responsibility towarrantreview under NEPA. V. 884
F.2d394 (9thCir. 1989) (Sylvesterl); WetlandsAction Networky. SVlVeSteD99USAGE€)5,
1115 - 1118(9thCir. 2000), cert. denied, 534 U S 815 (2001) USACE,

Second, theCorps also may be confrontedwithsituationsin which theprojectundergoing
regulatoryreview is being carried outin several phases or may be relatedtootherprojects,each
of which will require a Corps permit. Insuch situations,thequestionis whethertheCorps may
evaluatethefirst projectindependently of theotherprojectsor phases, or whetherall theCorps
permitsshould be evaluatedin one NEPA review because theyinvolve connectedor cumulative

Federal actignge | RIMAkRG tidMs determing bio e tReL PRI F09 {IESRUILE TIROM AT iPdeRpssien t
g5ty 2 4epd4 (9t hCir. 1985)(caﬁem/ollé/ing thesegmentationof several relatedFederal actions).
CIWOTr]

2]

5T s emoTrandurT addTesses the staies o the tawwithim the Nt Circoit—The tase tawreview focusesprimarity
on cases involvingthe Corps' regulatoryprogram. It encompasses the recent seminal Ninth Circuit cases, as wel las
cases its panelishave treated as influential.Because scope of analysisdeterminations are highlyfactspecific, fieid
attorneys and regulatorypersonnelare encouraged to review the case iaw fordecisions addressing circumstances
similarto those presented in the case under consideration.

6 The Ninth Circuit's rulingsare understandabiewhen a Federalagency's obiigationsunder NEPA are considered.
In order to complywith NEPA, a Federalagency must firstdefine the scope of analysisin a way that captures the
ful bcope of the activity that is subject to Federalicontroland responsibility. Aftercorrectiydefining the scope of
analysis,the agency must proceed fo analyzethe direct, indirect, and cumulativeeffecisof the activity subject to
Federalcontroiand responsibility.

An agency may not avoid issuing an EIS by defining the Federalaction in a way that segments asignificant Federal
action into smal linsignificant component parts or by definingthe NEPA scope ofanalysisin a way that failsto
consider the cumulativeef fectsof other relatedactions. 40 C.F.R. §1 508.27(b)(7). CEQ regulationsrequire an
agency consider "connected actions” and "cumuliativeactions” within asingieEA or EIS. CEQ regulationsprovide
that actions are "connected” if they: (i) automatical iyirigger other actions which may require environmentalimpact
statements; (ii) cannot or wil Inot proceed unlessother actions are taken previousiyor simultaneous!y;(iii) are
interdependent parts of a largeaction and depend on the largeraction fortheir justification. 40 C.F.R. §
1508.25(a)(l). Cumulativeactions are those "which when viewed with other proposed actions have cumulatively
significantimpacts." 40 C.F.R. § 1508.25(a)(2). These regulationsseek to prevent segmentation of multipleFederal
actions. Forexample,when an agency is seeking to permit onlythe firstphase of a project, the agency must
consider whether its NEPA analysismust alsoevaluateFederalpermit decisions associated with laterphases ofthe
project. Under applicabieregulationand Ninth Circuit case law,an agency may properly declineto consider these
subsequent permit decisions when the phases ofthe project have independent utility.
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This paper focuses on thefirst factualset tingwhere theCorpsis processing a permit for some
activityoccurring in jurisdictional waters,butthafactivityis merely onecomponentof a larger
projector work effort thatalsoincludes workin upland areas. In thesesituations, thequestion
posedis under whatcircumstancesdoes thefield elementperforming theenvironmentalreview
need tobroaden theNEPA scope of analysis beyond thespecific activityrequiring theCorps
permit toconsider otherprojectactivities taking place in upland areas. This questionis answered
by Appendix B and turnson theinter - relationshipbet weentheseactivities and thepresence of
"Federal controlandresponsibility” over theactivities.

In sum ary, Appendix B dictatesthatwhere thespecific activityauthorized by a Corps permit
is merely onecomponentofalarger project,thescope of theNEPA evaluationshould extendto
t hespecific permit tedactivities and thoseportionsof theentireproject overwhich the
Governmenthas "sufficient controland responsibility towarrant Federalreview.” 33 C.F.R.
Part325, Appendix B, paragraph 7.b.(1). The Governmenthas sufficient controland
responsibility where Federal involvementis "sufficient totuman essentially private actionintoa
Federal action,” _ atparagraph 7.b.(2), the"environmentalconsequences of thelarger project
are essen tially pr-]éjductsof theCorps permit action,” or thecumulativeinvolvement of the
Corpsand otherFederal agencies is "sufficient tograstlegal controlover such additional
portionsof theproject,"such as where theenvironmentalconsequences of theadditional portions
of theproject(meaning thoseportions of theprojectinvolving activities beyond those
specifically authorizedin thepermit) "are essentially productsof Federal financing, assistance,
direction, regulation, or approval,” id. atparagraph 7.b.(2)(iv)A. Inshortjf theGovernment
exercises "Federal controland respensibility” over boththepermit tedactivityand theother
activity occurring upland, theseactivities are sufficiently interrelatedtobeincluded in theNEPA
scope of analysis pursuanttotheguidance provided by Appendix B.

The recentNinth Circuit cases, notablyWetlandsAction Networkand | have

universally affirmed and applied theCo;ps'—;e-g-uJ-a—He—nsLﬁedn-g—t—hescogyjeYéﬁﬂLEPA analysis” -

7 1his analysissnhouldnol be contused with either the "Subsection 404(b)( 1) Guidelinesalternativesanalysis"or the
"publicinterest review" that are conducted by the Corps as part ofthe permit process. Under the Corps regulations,
the extent of Federalcontroland responsibility over a private project determines the Federalscope of analysisfor
purposes of NEPA compliance. The Subsection 404(b)(i)alternativesanalysisis a separate inquiry conducted
under the CWA involivingthe evaluationofalternativesto the proposed projectto determine "if thereis a practicable
alternativeto the proposed discharge which wouldhave lessadverse impact on the aquatic ecosystem, so iongas the
alternativedoes not have other significant adverse environmental consequences.” 40 C.F.R. § 230.10(a). This
analysisincludesconsideration of activities that do not invoivedischarges into waters of the United States,
discharges at alternative iocations,and, where possible,other project locations. 40 C.F.R. § 230.10(a)( ). Thus, this
analysisenvisions that the Corps wil lconsider the broader impacts of the project forwhich the permit is sought,
notwithstanding the definition ofthe scope ofanalysis forNEPA purposes. 11 882 F.2d 407.

Sylvester
The publicinterest review under 33 C.F.R. Part 320 involves"balancingthe favorableimpacts against the
defrimentalimpacts” of the permit. It is a separate analysisrefliecting"the nationalconcerns forboth the protection
and utilizationof important resources.” 33 C.F.R. § 320.i(a)(l). "Evaluationofthe probabieimpact which the
proposed activity may have on the publicinterest requires a carefulweighing ofal lthose factorswhich become
reievantin each particularcase. The benefitswhich may reasonabiymay be expected to accrue fromthe proposal
must be balancedagainst its reasonably foreseeable detriments.” 33 C.F.R. § 320.4(a)(1). The Corps conducts this
balancingtest irrespective of the scope of analysisunder NEPA, and likethe Subsection 404(b})(1{) alternatives
analysis,this balancingtest does not alferor af fectthe definition ofthe NEPA scope of anal ysis.
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evenin theface of direct challenge - asstriking "an acceptablebalance betweentheneeds of the
NEPA and theCorps' jurisdic tional limitations.” Sylvester I, 884 F.2d at399; accord, Save our
Sonoran, 408 F.3d at1121; WetlandsAction Network,222 F.3dat1115. The Corps’ regulations
at33 C.F.R. Part325, Appendix B, paragraph 7.b. are given deference and reasonable
applications of thoseregulating are sustained.

The Corps’ regulationsspecif y thefollowing typical considerations when gauging if sufficient
controland responsibility exists:

whethertheregulatedactivityis "merely a link" in acorridor - typeproject(id. at
paragraph 7.b.(2)(1)), in which case thescope of analysis need only address theFederally-
permit tedaction,unless some otherportionof theprojectmight also fall within Federal
controlor responsibility (id. see paragraph 7.b.);

whetherthereare aspectsof theupland facility, in theimmediate vicinity of theregulated
activity, thaffall under Federal controlor responsibility and affect thelocationand
configuration of theregulatedactivity(id. atparagraph 7.b.(2)(i));

theextenttowhich theentire projectwill be within Corps CW A jurisdiction @ . at
paragraph 7.b.(2)(#));

theextentof cumulative Federal controland responsibility @ . atparagraph 7.b.(2)(iv));
and

theextenttowhich theregulatedactivities (in conjunctionwithany activities regulatedor
funded by otherFederal agencies) comprise a substantialportionof theoverall project

@ . atparagraph 7.b.(3)).

In general, theNinth Circuit has notapplied a universal rulein evaluating theproper scope of
analysis in theCorps permittingcontext.The determinationas towhethera sufficient
interrelationship exists bet weenthespecific activityrequiring a Corps permit andsomeother
activity occurring upland, necessitating theinclusion of bothactivities in thescope of analysis
for NEPA purposes, requires a case - by - casenalysis of thefactsand circumstancesof that
relationship. WetlandsAc tion Network, 222 F 3d at 11 16; Friends of theFarth, inc. v, Coleman,
518 F.2d 323, 329 (9thCir. 1975), reh'g denied, _ F.2d. (August8, 1975); Enos v, Marsh,
769 F.2d 1363, 1371 (9thCir. 1985).

The Ninth Circuit has held thattheCorpsneed not expandits NEPA scope of analysis beyond

t hespecific activityrequiring a Corps permitin situationswhere some developmentcould occur
in theupland area regardless of whetherthepermit application is granted. WetlandsAction
Network,222 F.3dat1115- 16. Insustaining theCorps NEPA analysis in WetlandsAction
Network,thecourtspecifically noted:"The Corps here determined thattheEA need notinclude
substantialconsideration of developmentin theuplands because developmentcould occurin

t heseareas regardless of whetherthispermitis granted.” 222 F.3dat1115.

The mere fact thattheoverall projectcould benefit from thepermit ted activities(and vice versa)
is insuf ficient torequire thattheentire projectbeincluded in theCorps’ NEPA scope of analysis.
WetlandsActionNetwork, 222 F.3d at1116; S}{lvester |, 884 F.2d at400. Evenifthe project
could notproceed as planned withoutthepermit,and thepermit tedactivities would notoccur
withouttheoverall project, thatdegree of connection- in and ofitself- doesnotmandate
expansion of thescope of analysis. WetlandsAction Network, 222 F.3d at1116 - 17, Department
Of Transportation V- Public Citizen, 541 U.S. 752, 767 - 68,124 S. Ct.2204, 2215 (2004);
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Winnebago Tribe of Nebraska v. Ray, 621 F.2d 269, 272 (8thCir. 1980), cert. denied, 449 U.S.
836 (1980).

The privateactivity occurring in theuplands may be more thanmerely incidental totheoverall
projectwithoutbecoming partof theCorps’' NEPA scope of analysis. Sylvester |, 884 F.2d at
400 - 01.In theSleeSter | case, althoughconstructionofa golf course was considered anintegral
componentof theoverall project.itsrelationship tothebalance of a destinationrecreational
resortthaincluded majorski facilities was determined tobeinsufficient tocompel expansion of
theCorps' NEPA scope of analysis toinclude theentireresortdevelopmentcomplex. If the
upland activitycan proceed withouta Corps permit and thereare no otherindicia of Federal
controland responsibility, such as Federal funding or Federal direction orregulation, thereis not
a sufficient interrelationship betweentheactivities occurring upland and thespecific activity
requiring theCorps permit tonecessitateincluding theupland activities as partof theCorps’
NEPA scope of analysis.

In some unique circumstances, however, theNinth Circuit has determined thattheCorps must
evaluatethe"effects” of activities occurring outside of jurisdic tional waters. These cases have
generally been limited tothosesituationswhere no upland developmentcould go forward
withouttheCorps permit. See Colorado River Indian Tribes v. Marsh, 605 F.Supp. 1425, 1428
(C.D. Cal. 1985)(countyofficials determgined thatno upland developmentcould occur without
theCorps permit for bank stabilization).

The Ninth Circuit opinions haveidentified and applied thefollowing considerations as relevant
todetermining whetherthereis sufficient Federal controland responsibility over activities that
are occurring upland outside of a jurisdictional waterand beyond thespecific activityrequiring a
Corps permit tonecessitateincluding theseactivitiesin theNEPA scope of analysis:

The degree of Federal funding for theoverall project Action 222

F.3dat1116; 769 F.2d at1372: Friends of the€EWeHandsF 24 2+ Negwork,

621 F oBNOS273: Alaska v. Andrus 591 F 2d 537 541 (9thCir. 1979)Winnebago
m.gvegree of Federal supervision—over theoverall project Action

222 F.3d at1116; California Troutv. 58 F.3d 464 Wethands o t h cir Nefowork,
The degree towhic-h—t-be.cue—t:a-l-l—desig-tmg%rojectis subject tolocal regulationand

control Action 222 F.3d at1117; Enos, 769 F.2d at1372; Friends of
the (Wetlandsy at309Network,

ﬂ;&@h@e towhich thebalance of theoverall projectis subject to local environmental

review Action 222 F.3dat1117; |, 884 F.2d at396, 401;
Enos, 76Wetlands 1371 - Netwosknia Trout,58 F.3d Sdvestar2474; Tribe,
621 F.2d at273); Winnebago

The-Cobriin-ColoradoRivertndian Tribes rested its holding on the requirementunder NEPA to assess the direct,
indirect, and cumulative ef fecte fthe Federal action. Moreover, the applicability o fthe Colorado River Indian
Tribes' ef fectsmnalysis must be read in light ofthe United States Supreme Court's subsequent decision in Public
Citizen, 541 U S.752 (2004), that sets forthhow Federal agencies must identi f ythe "ef fectsd f Federal actions
under NEPA . In Public the Court foundthata "butfor "causal relationshipis insuf ficiento make an
agency responsible fora@ﬁiﬂ@ﬂ’!ar effecuinder NEPA and the relevantregulations. "Id.at 787 . Instead, the Court
found,NEPA requires "areasonably close causal relationship between the environmentalef fectnd the alleged
cause " which the Courtanalogized to the doctrine of " proximate causation. "Id. -
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Summa[y of the imnact of the Saveour Sonoran holding and Opinion on the Ninth Circuit
body ot law regarding the NEP A Scope o f analysis in Corps permitting matters:

The Save our Sonoran opinion did notoverturnorexpressly modify any existing case law wit hin

theNinth Circuit. Furthemiore, as previously indicated, theopinion validated and applied the
Corps' regulationsat33 C.F.R. Part325, Appendix B, paragraph 7.b.

The permit applicant in Save our Sonoran had proposed tofill portionsof numerous "braided
washes,"

or beds ofintermittenstreams,toprovide road and utility crossings, pad fill, drainage,
and thelike as partof a majorresidential development. The Save our Sonoranpanel found that
thefactsof thafcase presentedaninextricable interconnectionbetweenthepermit tedactivities

and locations,and thebalance of theresidential developmentproject,because thebraided washes
ran throughthedevelopmentsite "like lines throughgraph paper.” Because any developmentof
thissite wouldimpact jurisdictional waters,thecourtconcluded thatin effect,thewhole of the
propertyfalls under theCorps' permit tingauthority.The rarity of such a factsituationis
indicated by theNinth Circuit'selection torely onadistrict courtcasein thes@hﬁi%’fﬁwéﬁi’shing
ARFRAUPHA BIRCLAER o SRENT WAL Yt Rattss PRE BB pIRRP 4 SnBrelifitt398dope of analysis to
various Corps permit tingscenarios, theSave our Sonoran opinion emphasized theunique
physical and geographic characteristicsof theapplicant'’s de\/elopmentproposal. Inenteringits
ruling, thecourtobserved: "Thedistrict courtgroundedits conclusion regarding theCorps' broad

permittingauthorityover theprojecton theunique geographic featuresof this property.
Specifically, thedistrict courtdetermined... thatthewashes are a '"dominantfeatureof theland
and thatho developmentof thepropertycould occur without affectingthewashes.'” Save our
Sonoran, 408 F.3d at1123. Consequently,theprecedential value of theruling of thecaseis
limited tofactsituations presentingsimilarly exceptionalcircumstances. Again, in Save our
theCourtconcludedit reasonably could be said thattheentire projectwas_subjectto
S@ﬂ@mlngontroland responsibility since no developmentcould occur withouta Corps permit.

The Save our Sonoran opinion contained thefollowing statement’AlthoughtheCorps’
permit tingauthorityis limited tothoseaspectsof a developmentthatirectly affect jurisdic tional

waters,it has responsibility under NEPA toanalyze all of theenvironmentalconsequences of a
project.” Save our 408 F.3d at1122. This statemendimply recognizes thatunder
NEPA theCorpsis S@mram, toconsider all of theenvironmentaleffects(direct,indirect and
cumulative) of theactivities within theCorps' NEPA scope of analysis (which in thisunique fact
set tingincluded thepermit tedactivityand theentire upland development because these
activities were inex tricably relatedand made theentire development in effect,subjecttothe
Corps permit tingauthority). As theCourtexpressly acknowledges, theU.S. Supreme Court's
decision in Public Citizen establishes controllingprecedent- requiring proximatecausation
betweentheenvironmentaleffectand thealleged cause -a requirement thatcannotbe reconciled

s—tp-this—case—the-District-couriconciudedthat the Corps limitedits analysiswithout a rationalor iegallgound
basis. The District courtconcludedthat the Corps had jurisdiction over the uplandwooded area because the pockets
of wetlandswere immediate!l yadjacent to, underneath, and surrounding the trees. The construction ofthe golf
course that involvedthe fillingpfwetliandsthereforecouldnot be considered a separate and distinct project fromthe
piansto fel the trees. The "tasks necessary to accomplish{the developmentofthe proposed golifcourse] areso
interrelatedand functionally interdependentis to bring the entire project within the jurisdiction of the Corps, and
thereforeunder the mandate of NEPA." 9968 F.Supp. at 883.

Stewart,
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with a broad and unrestrictedreading of theforegoing statementMoreover, prior Ninth Circuit
taw is inconsistentwithsuch astatemendf unrestrictedscope, and theSave our Sonoran opinion
explicitly declined tooverrule any Ninth Circuit precedent. In particular, theCourt

acknowledges (by carefully distinguishing thefactsof thatase from thoseof Save our Sonoran)
thevalidity and precedential effect of We tlandsAction Network, and generally acknowledges

t heprecedential effect of Sylvester |, all of which express a limited standardfor determining the
appropriate scope of theCorps' NEPA analysis in thepermit tingcontext.Save ourSonoran, 408
F.3d at1121, 1124. All Ninth Circuit cases onscope of analysis, including Save our Sonoran,
can be understoodas turning on thequestions of whethersome developmentcould occurin the

upland regardless of whethert hepermit application is grantedand wheﬁbeAtd‘bq%snaqrp% SHPIHRG r t
ot 8 PEaRYR piIREF eAgFaL GRN BYSRAAIEEPLNSREITY 8 VET EURNPIH T3S Appendix B "to

determine thecircumstancesunder which thepotentialenvironmentalconsequencesin non-
jurisdic tional land are such thattheCorps hascontroland responsibility,” Save our Sonoran, 408
F.3d at1122 - again indicating thatthisstatemenghould notbe construedever—breadhyFinally,
theSave our Sonoran opinion itself subsequentlyexpresses and applies a limited standard of

de terminirg—w-hera—Corps scope of analysis mustbe expanded toencompass projectcomponents
outside of jurisdictional waters,which is inconsistentwith a broad and unrestrictedreading of the
Court'sstatementinsum ary, theSave our Sonoran Courtprovided thefollowing overlay on
theNinth Circuit 's pre - existing desc+ip-tHonrs—ofthestandardfor determining theCofl's' scope of
analysis, finding thait mustbe expanded toencompass activities outside of jurisdictional waters
when no developmentcould occur upland withouta Corps’' permit and constructionof the
overall projectis dictatedby theinextricableinterconnectednessof activities within and outside
of jurisdictional waters(id.,, at1122), as when thefootprintsof thejurisdictional watersare

widely interspersed throughouttheuplands notsubject toCW A jurisdiction (id., at1124).

s Tswade clearby the recent rulingofthe United States District Court forthe District of Arizona in White
Tanks Concerned Citizens v. No. CV-08-0703 (D. Ariz. Feb. 21, 2007), now on appeal within the Ninth
wwmm&&icted "the scope ofanalysisto jurisdictional waters and limitedupiandacreage.”
In upholdingthe Corps’ action, the Court observed: "the Corps NEPA impiementingregulationsgovern its scope of
analysisin situations where a permit applicantproposed an activity "which is merelyone componentof a larger
project.’” The scope ofanalysisin an EA or EIS must 'address the impacts of the specificactivity requiring a Corps
permit and those portions of the entire project over which the District Engineer has sufficientcontroiand
responsibilityto warrant Federalreview.” White No. CV-06-0703,slipop. at 11. In issuing this decision,
the Court quoted with approvalthe factorsr_hai_a.tiﬁnk&nedin Appendix B and thatare to be taken into accountin
making this determination. It alsoembraced the Corpsrationalefordistinguishing this case fromthe Save

Sonoran case by noting, in White Tanks, "the largemajority of the site couldbe developedin some fashiorfHsent a
permit albeitnotin a manner that wouldful fiithe project purpose in a lessenvironmental |l ydamaging manner.
Therefore,a narrower scope of review as utilized forthis preparation of this NEPA compliance/permitdecision is

appropriate.” White No. CV-06-0703,slipop. at 15.
Tanks,
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